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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s opi ni on1 t hat  af f i r med Deandr e 

Buchanan' s convi ct i on f or  possessi ng mar i j uana wi t h i nt ent  t o 

del i ver .   The quest i on we addr ess i n t hi s case i s whet her  t he 

evi dence Buchanan unsuccessf ul l y sought  t o suppr ess was sei zed 

i n v i ol at i on of  t he f eder al  and st at e const i t ut i onal  pr ovi s i ons 

bar r i ng unr easonabl e sear ch and sei zur e.   The t hr eshol d quest i on 

i s whet her  t he i ni t i al  pr ot ect i ve sear ch of  Buchanan and hi s 

vehi c l e was val i d;  i f  i t  was val i d,  we must  al so addr ess whet her  

                                                 
1 St at e v.  Buchanan,  2009AP2934- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Aug.  10,  2010) .  
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t he pi ece of  mar i j uana pl ant  t hat  t he Wi sconsi n St at e Tr ooper  

di scover ed on t he car  f l oor  dur i ng t he pr ot ect i ve sear ch was i n 

pl ai n v i ew and whet her  t her e was pr obabl e cause t o j ust i f y  

sei z i ng i t . 2  The Uni t ed St at es Supr eme Cour t  has hel d t hat  

pr ot ect i ve sear ches,  or  " f r i sks, "  must  be based on a r easonabl e 

suspi c i on t hat  t he of f i cer  i s i n i mmedi at e danger  because a 

suspect  may have r eady access t o a weapon.   I n t hi s case,  t he 

t r ooper  who st opped Buchanan t est i f i ed t hat  he saw Buchanan make 

f ur t i ve movement s t hat  i ndi cat ed t hat  he may have been hi di ng 

somet hi ng beneat h t he dr i ver ' s seat ,  and t hat  he not i ced t hat  

Buchanan' s hands wer e shaki ng as i f  he wer e ver y ner vous.   He 

t est i f i ed t hat  he l ear ned f act s f r om accessi ng a comput er  i n hi s 

pol i ce car  and cont act i ng di spat ch about  Buchanan' s ar r est  

r ecor d,  whi ch i ncl uded a r ecent  dr ug del i ver y ar r est  and ar r est s 

f or  ar med r obber y,  f al se i mpr i sonment  and mur der .   The t r ooper  

cal l ed f or  backup and,  af t er  t he backup of f i cer  ar r i ved,  t hen 

f r i sked Buchanan and t he ar ea i nsi de t he car  wi t hi n t he dr i ver ' s 

r each.    

                                                 
2 A f i el d t est  of  t he pl ant  st em was posi t i ve f or  t he 

pr esence of  THC.   Accor di ng t o i nf or mat i on i n t he r ecor d,  t he 
t r ooper  subsequent l y asked Buchanan whet her  he had any 
addi t i onal  mar i j uana,  and Buchanan r esponded t hat  he had " a bag"  
i n hi s sock and " a coupl e of  pounds"  i n t he t r unk.   The 
mar i j uana was r ecover ed f r om t he t r unk.  That  sei zur e i s not  
di r ect l y bef or e us;  i t s  val i di t y t ur ns on t he val i di t y of  t he 
pr i or  sear ches.  

We not e t hat  t he val i di t y of  t he i ni t i al  pr ot ect i ve 
sear ches of  Buchanan and hi s vehi c l e does not  depend on t he 
doct r i ne of  pl ai n v i ew.  
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¶2 The St at e and Buchanan di sagr ee about  whet her  under  

t he t ot al i t y of  t he c i r cumst ances,  t he obser ved conduct  and 

ar r est  r ecor d on whi ch t he t r ooper  r el i ed const i t ut e " speci f i c  

and ar t i cul abl e f act s whi ch,  t aken t oget her  wi t h t he r at i onal  

i nf er ences f r om t hose f act s" 3 cr eat e a r easonabl e suspi c i on t hat  

t he per son wi t h whom he i s deal i ng i s ar med and danger ous and a 

pr ot ect i ve sear ch i s j ust i f i ed f or  t he of f i cer ' s saf et y.   

Buchanan asks us t o r ever se t he deci s i on of  t he cour t  of  appeal s  

on t he gr ounds t hat  t he r ul i ng cont r avenes t he hol di ngs i n t wo 

of  t hi s cour t ' s cases——one t hat  f ocused on a dr i ver ' s f ur t i ve 

movement s and anot her  t hat  f ocused on a suspect ' s ar r est  r ecor d—

—bot h of  whi ch hel d t hat  t he evi dence i n quest i on was not  enough 

t o j ust i f y a pr ot ect i ve sear ch.   I n t he c i r cumst ances pr esent  i n 

t hose cases,  St at e v.  Johnson and St at e v.  Eason,  t hi s cour t  

deemed t he evi dence i nsuf f i c i ent  t o est abl i sh r easonabl e 

suspi c i on. 4  The St at e asks us t o af f i r m,  ar gui ng t hat  t he 

di scover y of  t he ar r est  i nf or mat i on put  t he of f i cer ' s 

obser vat i ons i nt o a di f f er ent  cont ext  and,  i n ef f ect ,  al t er ed 

t he i nf er ences he coul d r at i onal l y dr aw f r om t hose f act s.    

                                                 
3 Mi chi gan v.  Long,  463 U. S.  1032,  1049 ( 1983) .  

4 See St at e v.  Johnson,  2007 WI  32,  ¶3,  299 Wi s.  2d 675,  729 
N. W. 2d 182 ( f i ndi ng i nsuf f i c i ent  suppor t  f or  a pr ot ect i ve sear ch 
wher e t he suspi c i on was based onl y on t he f act  t hat  t he of f i cer  
saw t he dr i ver  " make a st r ong f ur t i ve movement  bendi ng down as 
i f  he was r eachi ng .  .  .  under neat h t he seat " )  and St at e v.  
Eason,  2001 WI  98,  245 Wi s.  2d 206,  629 N. W. 2d 625 ( f i ndi ng 
i nsuf f i c i ent  suppor t  f or  r easonabl e suspi c i on f or  a no- knock 
ent r y wher e t he onl y par t i cul ar i zed evi dence consi st ed of  t he 
suspect s '  ar r est  r ecor ds and ul t i mat el y adopt i ng a good- f ai t h 
except i on t hat  r ender ed t he evi dence of  t he sear ch admi ssi bl e) .  



No.  2009AP2934- CR   

 

4 
 

¶3 We hol d t hat  under  t he t ot al i t y  of  t he c i r cumst ances 

i n t hi s case,  t he t r ooper ' s obser vat i on of  Buchanan' s f ur t i ve 

movement s and v i s i bl e ner vousness,  a r ecor d of  ar r est s f or  

v i ol ent  cr i mes,  and a dr ug del i ver y ar r est  t hat  had occur r ed 

near by a shor t  t i me bef or e t he st op const i t ut e " speci f i c  and 

ar t i cul abl e f act s whi ch,  t aken t oget her  wi t h t he r at i onal  

i nf er ences f r om t hose f act s, " 5 cr eat e r easonabl e suspi c i on and 

j ust i f y a pr ot ect i ve sear ch f or  t he of f i cer ' s saf et y.   The 

pr ot ect i ve sear ch was t her ef or e j ust i f i ed.   The subsequent  

di scover y of  cont r aband was made i n t he cour se of  t he sear ch 

whi l e t he i t em was wi t hi n pl ai n v i ew;  because t her e was a basi s 

f or  a pr ot ect i ve sear ch,  t he t r ooper  had a r i ght  t o be i n a 

posi t i on t o v i ew i t .   The t r ooper ' s r ecogni t i on of  t he smel l  and 

appear ance of  t he mar i j uana,  t oget her  wi t h t he ot her  suspi c i ous 

c i r cumst ances,  pr ovi ded pr obabl e cause t o bel i eve t hat  i t  was 

cont r aband and t hat  he coul d val i dl y sei ze i t .   Ther e i s 

t her ef or e no basi s f or  suppr essi ng t he evi dence t hat  was 

obt ai ned as a r esul t  of  t hese act i ons.   We consequent l y af f i r m 

t he cour t  of  appeal s.  

I .   BACKGROUND 

¶4 A Wi sconsi n St at e Tr ooper  was on dut y on a st r et ch of  

I nt er st at e 94 i n Tr empeal eau Count y on t he eveni ng of  Mar ch 4,  

2009.   At  about  9: 30 p. m. ,  he saw Buchanan dr i v i ng west  on t he 

i nt er st at e and exceedi ng t he speed l i mi t  by about  t en mi l es an 

hour .   The t r ooper  pul l ed out  behi nd hi m and si gnal ed f or  hi m t o 

                                                 
5 Long,  463 U. S.  at  1049.  
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pul l  over .   The t r ooper  l at er  t est i f i ed at  t he suppr essi on 

mot i on hear i ng t hat  when he t ur ned on t he si r en and l i ght s,  

i ncl udi ng a spot l i ght  t hat  i l l umi nat ed t he i nt er i or  of  

Buchanan' s car ,  t he vehi c l e began weavi ng,  and he saw " t he 

dr i ver  was movi ng hi s shoul der  and hi s ar m up and down, "  and i t  

l ooked " l i ke he was st uf f i ng somet hi ng ei t her  under neat h t he 

seat  or  under  hi s f oot  ar ea. "   Buchanan t hen sl owed and pul l ed 

t o t he s i de of  t he r oad.  

¶5 The t r ooper  obser ved when he appr oached t he vehi c l e 

and spoke t o Buchanan t hat  Buchanan' s " hands wer e shaki ng"  and 

he appear ed " ver y ner vous. "   The t r ooper  r et ur ned t o hi s pol i ce 

car ,  r an a check on Buchanan' s dr i ver ' s l i cense,  and r equest ed 

t hat  di spat ch " r un a cr i mi nal  hi st or y on hi m. "   The t r ooper  t hen 

r ecei ved r esponses,  v i a comput er ,  t o bot h hi s ent r y of  t he 

l i cense number  and hi s r equest  t o di spat ch.   The r esponses 

i nf or med hi m " of  a pendi ng dr ug char ge f r om a coupl e of  weeks 

pr i or  f r om Di st r i ct  6 of  t he St at e Pat r ol ,  Eau Cl ai r e,  and 

di spat ch advi sed [ hi m]  t hat  [ Buchanan]  had mul t i pl e v i ol ent  

ar r est s i n t he past  such as mur der ,  ar med r obber y and f al se 

i mpr i sonment . "   The t r ooper  t est i f i ed t hat  t he message he 

r ecei ved vi a comput er  gave hi m suf f i c i ent  i nf or mat i on t o know 

t hat  " [ Buchanan]  had a r ecent  del i ver y char ge of  mar i j uana on 

hi s cr i mi nal  hi st or y i n Wi sconsi n i n t hat  same ar ea"  and t hat  

t he ot her  char ges " wer e f r om Nor t h Dakot a and Mi nnesot a. "   He 

had no i nf or mat i on about  t he di sposi t i on of  t he char ges.  

¶6 The t r ooper  r adi oed f or  backup and wai t ed a f ew 

mi nut es.   When asked on di r ect  exami nat i on what  he pl anned t o 
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sear ch when he r et ur ned t o Buchanan' s car ,  he st at ed,  " Not  

pl anni ng on doi ng any sear chi ng of  t he vehi c l e,  I  was pl anni ng 

on doi ng a f r i sk of  t he vehi c l e t o ensur e t her e was no weapons 

i n t he vehi c l e. "   Wi t hi n t en mi nut es of  t he i ni t i al  st op,  an 

of f i cer  ar r i ved as backup,  and t he t r ooper  r et ur ned t o 

Buchanan' s vehi c l e wi t h t he of f i cer  and asked Buchanan t o get  

out  of  t he car .   He t hen f r i sked Buchanan;  he descr i bed t he 

f r i sk as " [ a]  shor t ,  cur sor y pat - down of  t he wai st  ar ea,  

anywher e wher e weapons ar e commonl y hi dden. "   He f ound no 

weapon.   He t est i f i ed t hat ,  usi ng a f l ashl i ght ,  he t hen 

" r et ur ned t o [ Buchanan' s]  vehi c l e and conduct ed a cur sor y f r i sk 

of  t he dr i ver ' s l unge ar ea6 under  t he seat  and cent er  consol e 

ar ea. "   He f ound no weapons,  but  he di d see " a pi ece of  gr een 

pl ant  mat er i al "  v i s i bl e on t he car  f l oor  and he " smel l [ ed]  an 

odor  of  r aw mar i j uana i n t he vehi c l e. "   A f i el d t est  of  t he 

                                                 
6 Ther e ar e t wo t ypes of  sear ches i n whi ch one encount er s 

t he concept  of  t he " l unge ar ea"  or  " gr ab ar ea" :   a pr ot ect i ve 
sear ch and a sear ch i nci dent  t o a l awf ul  ar r est .   The obj ect i ves  
di f f er  s l i ght l y,  but  t he concept  of  a sear ch l i mi t ed i n scope i s  
common t o bot h,  and bot h f ocus on t he ar ea wi t hi n t he r each of  
t he per son bei ng det ai ned——t he ar ea wi t hi n whi ch he or  she coul d 
" l unge. "   ( Compar e St at e v.  Sykes,  2005 WI  48,  ¶20,  279 Wi s.  2d 
742,  754,  695 N. W. 2d 277 ( " The scope of  a sear ch i nci dent  t o 
ar r est  i s  conf i ned t o ' t he ar ea f r om wi t hi n whi ch [ t he suspect ]  
mi ght  gai n possessi on of  a weapon or  dest r uct i bl e evi dence[ . ] '  
We have under st ood t hi s t o mean t he ar ea i mmedi at el y sur r oundi ng 
t he ar r est ee. " )  wi t h St at e v.  Guy,  172 Wi s.  2d 86,  94- 95,  492 
N. W. 2d 311 ( 1992)  ( " The const ant  r ef r ai n i n t hese [ pr ot ect i ve 
sear ch]  cases has been t hat  t he need f or  pol i ce t o pr ot ect  
t hemsel ves can j ust i f y a l i mi t ed f r i sk f or  weapons. " )  and 
Johnson,  2007 WI  32,  ¶¶26,  37 n. 13 ( " The sol e j ust i f i cat i on f or  
t he [ pr ot ect i ve]  sear ch i s t he pr ot ect i on of  t he pol i ce of f i cer s 
and ot her s near by. " ) .  
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pl ant  was posi t i ve f or  THC,  t he act i ve i ngr edi ent  i n mar i j uana.   

The t r ooper  i nf or med Buchanan t hat  he woul d be doi ng a f ur t her  

sear ch of  t he vehi c l e at  t hat  poi nt .   Addi t i onal  mar i j uana was 

di scover ed i n t he vehi c l e,  and Buchanan was subsequent l y char ged 

wi t h possessi on wi t h i nt ent  t o del i ver  THC 

( t et r ahydr ocannabi nol s)  cont r ar y t o Wi s.  St at .  

§ 961. 41( 1m) ( h) ( 3)  ( 2007- 08) . 7   

¶7 Buchanan moved t o suppr ess t he mar i j uana sei zed i n t he 

sear ch on t he gr ounds t hat  t her e was an i nsuf f i c i ent  basi s f or  

r easonabl e suspi c i on f or  a pr ot ect i ve sear ch and t hat  t he 

pr ot ect i ve sear ch was a v i ol at i on of  Buchanan' s const i t ut i onal  

pr ot ect i ons agai nst  unr easonabl e sear ch and sei zur e.   Buchanan 

speci f i cal l y ar gued t hat  t he f ur t i ve movement s,  ner vousness,  and 

t he ar r est  r ecor d wer e not  suf f i c i ent  t o est abl i sh r easonabl e 

suspi c i on.   The Tr empeal eau Count y Ci r cui t  Cour t ,  t he Honor abl e 

John A.  Damon pr esi di ng,  deni ed Buchanan' s mot i on.   Buchanan 

ent er ed a pl ea of  no cont est  and was convi ct ed.   He appeal ed t he 

ci r cui t  cour t ' s  deni al  of  hi s  mot i on t o suppr ess pur suant  t o 

Wi s.  St at .  § 971. 31( 10) . 8  The cour t  of  appeal s af f i r med on t he 

gr ounds t hat  t he pr ot ect i ve sear ch was suppor t ed by r easonabl e 

                                                 
7 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

8 Wi s.  St at .  § 971. 31 ( 10)  st at es,  " An or der  denyi ng a 
mot i on t o suppr ess evi dence or  a mot i on chal l engi ng t he 
admi ssi bi l i t y  of  a st at ement  of  a def endant  may be r evi ewed upon 
appeal  f r om a f i nal  j udgment  or  or der  not wi t hst andi ng t he f act  
t hat  t he j udgment  or  or der  was ent er ed upon a pl ea of  gui l t y or  
no cont est  t o t he i nf or mat i on or  cr i mi nal  compl ai nt . "  
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suspi c i on t hat  Buchanan was ar med and danger ous;  i t  c i t ed 

Buchanan' s f ur t i ve movement s pr i or  t o t he st op,  t he unusual  

ner vousness Buchanan di spl ayed,  t he pendi ng dr ug del i ver y 

char ge,  and t he ar r est s f or  mur der ,  f al se i mpr i sonment  and ar med 

r obber y. 9  Buchanan pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.  

¶8 Thi s r evi ew pr esent s quest i ons of  f act  and l aw.   

Buchanan chal l enges t he const i t ut i onal i t y of  t he t r ooper ' s 

pr ot ect i ve sear ch of  hi m and of  t he ar ea wi t hi n r each of  t he 

dr i ver ' s seat  i n hi s vehi c l e t hat  l ed t o t he di scover y of  

cont r aband.   Such l i mi t ed sear ches,  of t en r ef er r ed t o as 

" f r i sks"  ar e " measur es t o det er mi ne whet her  t he per son i s i n 

f act  car r y i ng a weapon and t o neut r al i ze t he t hr eat  of  physi cal  

har m. "   St at e v .  Kyl es,  2004 WI  15,  ¶1,  269 Wi s.  2d 1,  675 

N. W. 2d 449 ( c i t i ng Ter r y v.  Ohi o,  392 U. S.  1,  24 ( 1968) ) .    

Whet her  t he f act s sat i sf y t he const i t ut i onal  
r equi r ement  f or  per f or mi ng a pr ot ect i ve sear ch f or  
weapons——t hat  an of f i cer  must  have r easonabl e 
suspi c i on t hat  a per son may be ar med and danger ous t o 
t he of f i cer  or  ot her s——i s a quest i on of  const i t ut i onal  
l aw f or  t hi s cour t  t o deci de.   We ar e not  bound by a 
c i r cui t  cour t ' s  or  cour t  of  appeal s '  deci s i on on t hi s 
quest i on of  l aw,  but  we benef i t  f r om t he anal yses of  
t hese cour t s.    

I d. ,  ¶7.   I f  t he pr ot ect i ve sear ch was unconst i t ut i onal  because 

t her e was not  t he r equi s i t e r easonabl e suspi c i on t o suppor t  i t ,  

t he evi dence ul t i mat el y sei zed as a r esul t  of  t he sear ch must  be 

suppr essed.   " Evi dence obt ai ned as a di r ect  r esul t  of  an 

                                                 
9 St at e v.  Buchanan,  2009AP2934- CR,  unpubl i shed sl i p op. ,  ¶8 

( Wi s.  Ct .  App.  Aug.  10,  2010) .  
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unconst i t ut i onal  sear ch or  sei zur e i s pl ai nl y subj ect  t o 

excl usi on. "   Segur a v.  U. S. ,  468 U. S.  796,  804 ( 1984) .    

I I .   ANALYSI S 

A.   THE PROTECTI VE SEARCH 

¶9 The quest i on bef or e us i s whet her  t her e was r easonabl e 

suspi c i on t o suppor t  t he t r ooper ' s deci s i on t o conduct  a 

pr ot ect i ve sear ch of  Buchanan and hi s car .   Cour t s " deci de on a 

case- by- case basi s,  eval uat i ng t he t ot al i t y of  t he 

c i r cumst ances,  whet her  an of f i cer  had r easonabl e suspi c i on t o 

j ust i f y a pr ot ect i ve sear ch i n a par t i cul ar  case. "   Kyl es,  269 

Wi s.  2d 1,  ¶5.   We have made t he f ol l owi ng obser vat i on about  t he 

quant um of  evi dence necessar y t o est abl i sh r easonabl e suspi c i on:  

Al t hough i t  i s  not  possi bl e t o st at e pr eci sel y what  
t he t er m r easonabl e suspi c i on means,  i t  i s  a 
" commonsense nont echni cal  concept i on( s)  t hat  deal [ s]  
wi t h ' t he f act ual  and pr act i cal  consi der at i ons of  
ever yday l i f e on whi ch r easonabl e and pr udent  men,  not  
l egal  t echni c i ans,  act . ' "  What  i s cer t ai n i s  t hat  
r easonabl e suspi c i on i s " a l ess demandi ng st andar d 
t han pr obabl e cause. "   The i nf or mat i on necessar y t o 
est abl i sh r easonabl e suspi c i on can be l ess i n bot h 
cont ent  and r el i abi l i t y  t han t he i nf or mat i on needed t o 
est abl i sh pr obabl e cause.   I n ot her  wor ds,  t he 
r equi r ed showi ng of  r easonabl e suspi c i on i s l ow,  and 
depends upon t he f act s and ci r cumst ances of  each case.   

Eason,  245 Wi s.  2d 206,  ¶19 ( c i t at i ons omi t t ed) .  

¶10 We begi n by r evi ewi ng what  occur r ed j ust  bef or e t he 

t r ooper  made t he deci s i on t o conduct  t he pr ot ect i ve sear ch.   

Whi l e on t r af f i c  enf or cement  dut y,  t he t r ooper  had obser ved 

Buchanan' s car  t r avel i ng i n excess of  t he post ed speed l i mi t .   

The t r ooper  t est i f i ed t hat  when he pul l ed ont o t he r oad behi nd 

Buchanan' s car  and act i vat ed hi s vehi c l e' s l i ght s t o i ni t i at e 
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t he st op,  he obser ved t hat  Buchanan had st ar t ed movi ng hi s ar m 

and shoul der  as i f  he wer e pl aci ng somet hi ng beneat h hi s f eet  

whi l e dr i v i ng,  whi ch appear ed t o be t he r eason t hat  t he car  

began weavi ng i n t he l ane as i t  s l owed t o pul l  over .   The car  

had not  been weavi ng bef or e.   The t r ooper  t est i f ed t hat  Buchanan 

had appear ed " ver y ner vous"  af t er  t he st op and hi s hands wer e 

shaki ng not i ceabl y.   The t r ooper  r et ur ned t o hi s vehi c l e,  and 

t her e he obt ai ned addi t i onal  i nf or mat i on f r om t wo sour ces about  

Buchanan' s pr i or  pol i ce cont act s.   The t r ooper  pl anned t o r et ur n 

t o Buchanan' s vehi c l e t o compl et e t he t r af f i c  st op and i ssue 

Buchanan a speedi ng ci t at i on.   I n det er mi ni ng t he 

const i t ut i onal i t y of  t he i ni t i al  pr ot ect i ve sear ch,  we consi der  

t he f act s t he t r ooper  knew about  t he dr i ver  he woul d be 

appr oachi ng and whet her  t hose f act s,  t oget her  wi t h r at i onal  

i nf er ences,  suppor t  a r easonabl e suspi c i on t hat  Buchanan was 

ar med and a t hr eat  t o t he of f i cer ' s saf et y.  

¶11 Fi r st ,  t he t r ooper  had seen t he dr i ver  make a movement  

t hat  coul d r easonabl y be under st ood t o i ndi cat e t hat  t he dr i ver  

was put t i ng an i t em out  of  s i ght  beneat h t he dr i ver ' s seat ,  and 

as t he dr i ver  di d so,  t he car  had weaved i n t he l ane bef or e 

pul l i ng of f  t o t he s i de of  t he r oad.   I n Johnson,  t hi s cour t  

consi der ed whet her  t her e was r easonabl e suspi c i on t o j ust i f y a 

pr ot ect i ve sear ch t hat  occur r ed af t er  t he t r af f i c  st op was 

r esol ved.   Johnson,  299 Wi s.  2d 675,  ¶45.   The basi s of f er ed f or  

r easonabl e suspi c i on i n t hat  case was sol el y t he obser ved 
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" f ur t i ve movement "  of  t he dr i ver . 10  I d.  at  ¶¶7,  18.   I n t hat  

case,  t he of f i cer  had no f ur t her  r eason t o i ni t i at e a pr ot ect i ve 

sear ch.   As we st at ed i n Johnson,  " Dependi ng upon t he t ot al i t y 

of  t he c i r cumst ances i n a gi ven case,  a sur r ept i t i ous movement  

by a suspect  i n a vehi c l e i mmedi at el y af t er  a t r af f i c  st op coul d 

be a subst ant i al  f act or  i n est abl i shi ng t hat  of f i cer s had r eason 

t o bel i eve t hat  t he suspect  was danger ous and had access t o 

weapons. "   I d.  at  ¶37.   The quest i on i s t hus whet her  t he f ur t i ve 

movement  by Buchanan i s a subst ant i al  f act or  i n est abl i shi ng 

r easonabl e suspi c i on.   Not hi ng i n Johnson bar s us f r om 

consi der i ng such a movement  t oget her  wi t h ot her  f act or s.  

¶12 Second,  t he t r ooper  had obser ved i n hi s i ni t i al  

cont act  wi t h Buchanan t hat  Buchanan was vi s i bl y shaki ng and 

" ver y ner vous. "   As we have pr evi ousl y not ed,  " [ O] ur  cases hol d 

t hat  unusual  ner vousness i s a l egi t i mat e f act or  t o consi der  i n 

eval uat i ng t he t ot al i t y of  t he c i r cumst ances. "   Kyl es,  269 Wi s.  

2d 1,  ¶54.   " Ner vousness dur i ng a r out i ne t r af f i c  st op i s 

t ypi cal ,  but  unusual  ner vousness of  a suspect  may i ndi cat e 

wr ongdoi ng. "  St at e v.  Sumner ,  2008 WI  94,  ¶33,  312 Wi s.  2d 292,  

752 N. W. 2d 783.  

¶13 The t hi r d pi ece of  i nf or mat i on t he t r ooper  had t o 

consi der  at  t hat  poi nt  was t he i nf or mat i on he had obt ai ned vi a 

                                                 
10 Johnson,  299 Wi s.  2d 675,  ¶34 ( " [ T] he St at e cont ends t hat  

Johnson' s movement  i n t he i nt er i or  of  t he car  was a suf f i c i ent l y 
compel l i ng f act or  t o j ust i f y St i l l man' s pr ot ect i ve sear ch of  
Johnson' s car .  The St at e asser t s t hat  t he cour t  of  appeal s 
i mpr oper l y concl uded t hi s s i ngl e f act or ,  by i t sel f ,  was not  
enough t o est abl i sh r easonabl e suspi c i on. "  ( emphasi s added) ) .  
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comput er  concer ni ng Buchanan' s ar r est  r ecor d,  whi ch i ncl uded 

ar r est s f or  dr ug del i ver y,  mur der ,  ar med r obber y and f al se 

i mpr i sonment .   As wi t h t he " f ur t i ve movement , "  i t  i s  c l ear  t hat  

an ar r est  r ecor d by i t sel f  woul d not ,  wi t hout  mor e,  suppor t  

r easonabl e suspi c i on,  but  her e i t  i s  consi der ed i n addi t i on t o 

ot her  f act or s.   I n Eason,  we consi der ed t he wei ght  t o be gi ven 

t o ar r est  r ecor ds.   I n t hat  case,  t he quest i on was whet her  t he 

ar r est  r ecor ds of  t wo i ndi v i dual s suf f i ced as t he " par t i cul ar  

f act s [ t hat ]  must  be shown t o est abl i sh r easonabl e suspi c i on"  t o 

j ust i f y t he i ssuance of  a no- knock war r ant .   Eason,  245 Wi s.  2d 

206,  ¶¶20- 21.   We not ed t hat   

i n t he absence of  any ot her  par t i cul ar i zed evi dence,  
and some l i nk bet ween [ t he def endant ' s]  ar r est s f or  
obst r uct i on and t he possi bl e dest r uct i on of  evi dence,  
t hi s appr oach [ combi ni ng t he f act  of  t hr ee pr i or  
ar r est s f or  obst r uct i ng pol i ce wi t h an of f i cer ' s 
st at ement s about  t he l i kel i hood of  dest r uct i on of  
evi dence]  i s not  suf f i c i ent  t o est abl i sh r easonabl e 
suspi c i on [ t o suppor t  a no- knock war r ant ] .    

I d. ,  ¶23.   The t ot al i t y of  t he c i r cumst ances pr esent ed her e,  i n 

cont r ast ,  i ncl udes a combi nat i on of  v i ol ent  cr i mes ( ar med 

r obber y,  f al se i mpr i sonment  and mur der  char ges)  and a r ecent  

dr ug del i ver y ar r est  i n a near by count y,  as wel l  as 

par t i cul ar i zed evi dence of  Buchanan' s conduct  and demeanor  

obser ved by t he t r ooper .   I n consi der i ng t he evi dence r equi r ed 
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t o est abl i sh r easonabl e suspi c i on f or  a no- knock war r ant , 11 we 

hel d i n Eason t hat  absent  ot her  par t i cul ar i zed evi dence,  

r easonabl e suspi c i on was not  est abl i shed by an ar r est  r ecor d;  we 

di d not  hol d t hat  an ar r est  r ecor d i s not  r el evant  t o a 

cal cul at i on of  t he t ot al i t y of  t he c i r cumst ances.   Wher e t her e 

was no " ot her  par t i cul ar i zed ev i dence, "  we hel d t hat  wi t hout  

knowl edge of  t he di sposi t i on,  t i me and l ocat i on of  t he ar r est s,  

" [ t ] he ar r est s .  .  .  pr ovi de l i t t l e gui dance"  i n t he r easonabl e 

suspi c i on det er mi nat i on.   I d. ,  ¶22.    

                                                 
11 We not e t hat  Eason ( whi ch r ecogni zed a good- f ai t h 

except i on t o t he excl usi onar y r ul e,  al l owi ng evi dence i n t hat  
case t hat  woul d ot her wi se have been excl uded due t o a f l awed 
war r ant )  concer ned a no- knock war r ant  f or  a home,  not  a 
pr ot ect i ve sear ch of  a dr i ver  and vehi c l e f ol l owi ng a t r af f i c 
st op.   Eason t her ef or e i nvol ved a s i t uat i on i n whi ch t her e was 
t he hei ght ened pr ot ect i on t hat  t he Uni t ed St at es Const i t ut i on 
af f or ds a per son' s home,  gi ven t hat  " physi cal  ent r y of  t he home 
i s t he chi ef  evi l  agai nst  whi ch t he wor di ng of  t he Four t h 
Amendment  i s di r ect ed. "   Uni t ed St at es v.  U. S.  Di st .  Cour t  f or  
E.  Di st .  of  Mi ch. ,  S.  Di v. ,  407 U. S.  297,  313 ( 1972) .   The 
quest i on pr esent ed i n Eason was not  about  a war r ant ——t he basi s 
f or  t he war r ant  i t sel f  was not  i n quest i on——but  about  whet her  
t her e was j ust i f i cat i on f or  t he added i nt r usi veness of  a no-
knock ent r y.   See Sout h Dakot a v.  Opper man,  428 U. S.  364,  367 
( 1976)  ( not i ng t hat  " [ t he]  Cour t  has t r adi t i onal l y dr awn a 
di st i nct i on bet ween aut omobi l es and homes or  of f i ces i n r el at i on 
t o t he Four t h Amendment .  .  .  .  [ W] ar r ant l ess exami nat i ons of  
aut omobi l es have been uphel d i n c i r cumst ances i n whi ch a sear ch 
of  a home or  of f i ce woul d not . "  ( i nt er nal  c i t at i ons 
omi t t ed) ( emphasi s added) ) .   That  i s not  t o say t hat  
const i t ut i onal  pr ot ect i ons have no appl i cat i on t o aut os.   The 
Supr eme Cour t  st at ed t hat  a vehi c l e sear ch was unr easonabl e 
wher e " pol i ce coul d not  r easonabl y have bel i eved ei t her  t hat  
[ t he ar r est ed per son]  coul d have accessed hi s car  at  t he t i me of  
t he sear ch or  t hat  evi dence of  t he of f ense f or  whi ch he was 
ar r est ed mi ght  have been f ound t her ei n .  .  .  . "   Ar i zona v.  
Gant ,  129 S.  Ct .  1710,  1719 ( 2009) .  
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¶14 Ot her  j ur i sdi ct i ons have expl i c i t l y  i ncl uded ar r est  

r ecor ds when consi der i ng whet her  i n t he t ot al i t y of  t he 

c i r cumst ances t her e i s r easonabl e suspi c i on f or  a bel i ef  t hat  a 

per son i s a t hr eat  t o l aw enf or cement  per sonnel  or  i s conceal i ng 

weapons.   For  exampl e,  i t  has been hel d t hat  r easonabl e 

suspi c i on t o j ust i f y a st r i p sear ch by j ai l  of f i c i al s may ar i se 

f r om f act or s such as " t he nat ur e of  t he of f ense,  t he ar r est ee' s 

appear ance and conduct ,  and t he pr i or  ar r est  r ecor d. "  Kel l y v.  

Fot i ,  77 F. 3d 819,  821 ( 5t h Ci r .  1996)  ( c i t at i ons omi t t ed) .   

" [ I ] ndi v i dual i zed suspi c i on suf f i c i ent  t o war r ant  a st r i p sear ch 

of  t he ar r est ee i n [ t he ei ght  c i r cui t s t hat  have i nval i dat ed 

bl anket  st r i p sear ch pol i c i es agai nst  nonvi ol ent  mi sdemeanant s]  

i s  based on f act or s such as t he nat ur e of  t he of f ense,  t he 

ar r est ee' s appear ance and conduct ,  and any pr i or  ar r est  r ecor d. "   

Amaechi  v.  West ,  87 F.  Supp.  2d 556,  565 ( E. D.  Va.  2000) ,  af f ' d 

and r emanded,  237 F. 3d 356 ( 4t h Ci r .  2001)  ( c i t i ng t o cases f r om 

t he 2d,  4t h,  5t h,  6t h,  7t h,  8t h,  and 9t h c i r cui t s) .  

¶15 An addi t i onal  f act  known t o t he cour t  concer ns t he 

t r ooper ' s mani f est at i on of  concer n f or  hi s saf et y.   The t r ooper  

t est i f i ed t hat  bef or e r et ur ni ng t o Buchanan' s car ,  he cal l ed f or  

backup.   He wai t ed unt i l  a backup of f i cer  ar r i ved and onl y t hen 

r et ur ned t o t he car  wi t h t he second of f i cer .   Thi s pr ovi des 
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evi dence of  hi s st at ed concer n f or  hi s saf et y. 12  " [ A]  cour t  

may .  .  .  consi der  a pol i ce of f i cer ' s f ear  or  bel i ef  t hat  hi s or  

her  saf et y or  t hat  of  ot her s [ i s ]  i n danger  as par t  of  t he 

t ot al i t y of  t he c i r cumst ances"  when det er mi ni ng t he 

r easonabl eness of  a f r i sk.   St at e v.  Kyl es,  2004 WI  15,  ¶34,  269 

Wi s. 2d 1,  675 N. W. 2d 449.   

¶16 Buchanan ar gues t hat  wi t hout  addi t i onal  i nf or mat i on 

about  t he di sposi t i on of  t hose cr i mi nal  char ges,  i t  i s  

unr easonabl e t o suspect  t hat  he was ar med and danger ous.   The 

St at e count er s  t hat  when t he t r ooper  r ecei ved t he ar r est  

i nf or mat i on,  i t  pr ovi ded addi t i onal  cont ext 13 f or  t he t wo 

pr evi ous obser vat i ons about  t he f ur t i ve movement  and t he 

                                                 
12 The t r ooper  t est i f i ed t hat  hi s  r eason f or  bei ng caut i ous 

was t hat  i n hi s exper i ence,  peopl e who deal  dr ugs ar e mor e 
l i kel y t o be ar med and danger ous t han t hose who possess dr ugs 
f or  per sonal  use:   " A l ot  of  peopl e when t hey deal  dr ugs t hey 
car r y weapons wi t h t hem,  [ t her e' s]  j ust  per sonal  use of  
di f f er ent  t ypes of  dr ugs,  and t hen t her e' s del i ver y char ges of  
dr ugs,  [ Buchanan]  had a r ecent  del i ver y char ge of  mar i j uana on 
hi s cr i mi nal  hi st or y i n Wi sconsi n i n t hat  same ar ea. "  

13 Buchanan ar gues t hat  " [ t ] he St at e' s ar gument  i mpl i es t hat  
anyt i me a per son has a pendi ng dr ug char ge,  l aw enf or cement  has 
r easonabl e suspi c i on t he per son may be ar med and danger ous and 
t hus subj ect  t o a f r i sk when ot her wi se l egal l y st opped. "   Pet ' r  
Repl y Br .  at  7.   However ,  t he St at e speci f i cal l y di savowed such 
a posi t i on:   " The pr evi ous ar r est s had l i t t l e wei ght  i n and of  
t hemsel ves i n t he absence of  any i nf or mat i on about  t he f act s of  
t he of f enses or  t hei r  di sposi t i on. "  Resp.  Br .  at  18.   Rat her ,  
t he St at e ar gues t hat  what  i s s i gni f i cant  her e i s t he 
j uxt aposi t i on of  t he ar r est  r ecor d i nf or mat i on wi t h t he pr evi ous 
conduct :   " The newl y acqui r ed i nf or mat i on and t he new 
si gni f i cance of  pr evi ousl y known i nf or mat i on ' gave meani ng t o 
[ Buchanan' s]  sur r ept i t i ous at t empt  t o pl ace somet hi ng beneat h 
hi s seat . ' "   I d.  at  20.  



No.  2009AP2934- CR   

 

16 
 

ner vousness,  and when added up,  t he speci f i c f act s and t he 

i nf er ences f ai r l y dr awn f r om t hem di d suppor t  r easonabl e 

suspi c i on.   St at ed di f f er ent l y,  t he St at e' s posi t i on i s t hat  t he 

addi t i onal  par t i cul ar i zed evi dence i s what  di st i ngushi shes t hi s 

case f r om Eason.    

¶17 As t hi s cour t  has not ed:  

Our  pr ot ect i ve sear ch or  " f r i sk"  j ur i spr udence has 
consi st ent l y emphasi zed t hat  t he t ot al i t y of  al l  
c i r cumst ances pr esent  and known t o t he of f i cer  must  be 
t aken i nt o account  t o assess t he l egal i t y of  t he 
pr ocedur e.  Nat ur al l y,  some f act or s wi l l  be of  gr eat er  
i mpor t  t han ot her s i n t he r easonabl e suspi c i on 
cal cul us i n a par t i cul ar  case.   

Sumner ,  312 Wi s.  2d 292,  ¶ 23.  

¶18 I n t hi s case,  t he f act or s,  consi der ed t oget her ,  cr eat e 

r easonabl e suspi c i on t hat  t he i t em Buchanan was seen put t i ng 

under  t he seat  or  r eachi ng t o r et r i eve when pul l ed over  coul d 

have been a weapon.   The f act or s,  consi der ed t oget her ,  cr eat e 

r easonabl e suspi c i on t hat  t he of f i cer  f aced danger  i n r et ur ni ng 

t o t he car  t o f ace a dr i ver  who was ext r emel y ner vous and who 

had been ar r est ed f or  mur der ,  del i ver y of  dr ugs,  ar med r obber y,  

and f al se i mpr i sonment .   The t r ooper  was not  r equi r ed t o i gnor e 

t hat  i nf or mat i on.   As we have f r equent l y not ed,  t r af f i c  st ops 

ar e danger ous f or  l aw enf or cement ,  and per mi t t i ng a l i mi t ed 

sear ch i s a r easonabl e way t o bal ance t he compet i ng i nt er est s 

i nvol ved:    

" The const ant  r ef r ai n i n t hese [ pr ot ect i ve sear ch]  
cases has been t hat  t he need f or  pol i ce t o pr ot ect  
t hemsel ves can j ust i f y a l i mi t ed f r i sk f or  weapons.  
See,  e. g. ,  Mar yl and v.  Bui e ( of f i cer s have an i nt er est  
i n sel f - pr ot ect i on whi ch can j ust i f y a pr ot ect i ve 
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sweep) ;  Mi chi gan v.  Long ( " Our  past  cases 
i ndi cat e .  .  .  t hat  pr ot ect i on of  pol i ce and ot her s 
can j ust i f y pr ot ect i ve sear ches when pol i ce have a 
r easonabl e bel i ef  t hat  t he suspect  poses a 
danger . . . . " ) ;  Pennsyl vani a v.  Mi mms ( " What  i s at  most  
a mer e i nconveni ence cannot  pr evai l  when bal anced 
agai nst  l egi t i mat e concer ns f or  t he of f i cer ' s 
saf et y. " ) ;  Adams v.  Wi l l i ams ( " The pur pose of  t hi s 
l i mi t ed sear ch i s not  t o di scover  evi dence of  cr i me,  
but  t o al l ow t he of f i cer  t o pur sue hi s i nvest i gat i on 
wi t hout  f ear  of  v i ol ence .  .  .  " ) .   

Guy,  172 Wi s.  2d at  94- 95 ( c i t at i ons omi t t ed) ( emphasi s added) .   

See al so St at e v.  Young,  2006 WI  98,  ¶21,  294 Wi s.  2d 1,  717 

N. W. 2d 729 and St at e v.  Wal dner ,  206 Wi s.  2d 51,  60- 61,  556 

N. W. 2d 681 ( 1996) .   As t he Uni t ed St at es Supr eme Cour t  st at ed,  

[ W] e st r ess t hat  a Ter r y i nvest i gat i on .  .  .  i nvol ves 
a pol i ce i nvest i gat i on " at  c l ose r ange, "  when t he 
of f i cer  r emai ns par t i cul ar l y vul ner abl e i n par t  
because a f ul l  cust odi al  ar r est  has not  been ef f ect ed,  
and t he of f i cer  must  make a " qui ck deci s i on as t o how 
t o pr ot ect  hi msel f  and ot her s f r om possi bl e 
danger  .  .  .  . "   I n such ci r cumst ances,  we have not  
r equi r ed t hat  of f i cer s adopt  al t er nat e means t o ensur e 
t hei r  saf et y i n or der  t o avoi d t he i nt r usi on i nvol ved 
i n a Ter r y encount er .   

Long,  463 U. S.  at  1052 ( c i t at i ons omi t t ed) .  

¶19 A hol di ng t hat  r easonabl e suspi c i on can be est abl i shed 

under  c i r cumst ances t hat  i ncl ude a f ur t i ve movement ,  unusual  

ner vousness,  and a t r oubl i ng ar r est  r ecor d f or  v i ol ent  cr i mes 

and dr ug t r af f i ck i ng i s consi st ent  wi t h t hi s cour t ' s  pr ecedent .   

I t  i s  s i gni f i cant  under  a t ot al i t y of  t he c i r cumst ances anal ysi s 

t hat  al l  of  t hese f act or s wer e i ncl uded her e.    

¶20 The t r ooper  who st opped Buchanan was at  t he poi nt  of  

r et ur ni ng t o t he vehi c l e t o appr oach t he dr i ver  as par t  of  a 

cont i nued t r af f i c  st op.   Ther e i s no al l egat i on t hat  t he t r af f i c  
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st op was pr ol onged beyond t he t i me necessar y t o compl et e t he 

i nvest i gat i on of  t he v i ol at i on.   See Johnson,  299 Wi s.  2d 675,  

¶45.   Under  t he t ot al i t y of  t he c i r cumst ances,  i t  was r easonabl e 

f or  t he t r ooper  t o suspect  t hat  Buchanan was ar med and 

danger ous.  

B.   THE TROOPER' S DI SCOVERY OF CONTRABAND 

¶21 As not ed above,  t he t r ooper  f ound no weapon on 

Buchanan or  i n t he vehi c l e.   However ,  he di d obser ve and sei ze a 

pi ece of  pl ant  mat er i al  he saw whi l e doi ng t he pr ot ect i ve 

sear ch.   Buchanan ar gues t hat  t he pi ece of  pl ant  mat er i al  was 

not  i n pl ai n v i ew and t hat  t he s i t uat i on i s " aki n t o havi ng 

somet hi ng under  a car  seat "  i n t hat  " [ n] ot hi ng needs t o be 

moved,  but  i t  wi l l  not  be seen wi t hout  f i r st  ent er i ng t he 

vehi c l e and l eani ng down. "   Pet ' r  Br .  at  41.   The St at e ar gues 

t hat  t he evi dence was pr oper l y sei zed because i t  was i n pl ai n 

v i ew dur i ng t he t r ooper ' s pr ot ect i ve sear ch and was vi s i bl e " as 

soon as he bent  over  and l ooked down. "   Resp.  Br .  at  25.  

¶22 I n Guy,  we consi der ed t he sei zur e of  a baggi e of  

cocai ne t hat  was f ound i n t he cour se of  a pr ot ect i ve sear ch or  

f r i sk of  t he def endant .   We descr i bed t he anal ysi s as f ol l ows:   

Havi ng concl uded t hat  Of f i cer  Zar se const i t ut i onal l y 
f r i sked t he def endant ,  we now t ur n t o t he subsequent  
sei zur e of  t he cocai ne.  Af t er  f eel i ng a sof t  bul ge 
t hat  f el t  l i ke i t  coul d have been cocai ne or  
mar i j uana,  Of f i cer  Zar se put  her  hand i nt o t he 
def endant ' s pocket  and pul l ed out  t he baggi e 
cont ai ni ng cocai ne.  The scope of  a Ter r y sear ch must  
be l i mi t ed t o a pat - down " r easonabl y desi gned t o 
di scover  guns,  kni ves,  c l ubs,  or  ot her  hi dden 
i nst r ument s f or  t he assaul t  of  t he pol i ce of f i cer . "   
Consequent l y,  because what  Zar se f el t  di d not  f eel  
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l i ke a weapon,  she exceeded t he l awf ul  scope of  a 
Ter r y sear ch when she r eached i nt o t he def endant ' s 
pocket .  However ,   

[ a] ssumi ng t he obj ect  di scover ed i n t he pat - down 
does not  f eel  l i ke a weapon,  t hi s onl y means t hat  
a f ur t her  sear ch may not  be j ust i f i ed under  a 
Ter r y anal ysi s.   Ther e r emai ns t he possi bi l i t y  
t hat  t he f eel  of  t he obj ect ,  t oget her  wi t h ot her  
suspi c i ous c i r cumst ances,  wi l l  amount  t o pr obabl e 
cause t hat  t he obj ect  i s  cont r aband or  some ot her  
i t ems subj ect  t o sei zur e,  i n whi ch case t her e may 
be a f ur t her  sear ch based upon t hat  pr obabl e 
cause.  

 

Guy,  172 Wi s.  2d at  100 ( emphasi s added) .    

¶23 " Thi s cour t  has f r equent l y st at ed t he r ul e t hat  

obj ect s f al l i ng wi t hi n t he pl ai n v i ew of  an of f i cer  who has a 

r i ght  t o be i n t he posi t i on t o have t he vi ew ar e subj ect  t o 

val i d sei zur e and may be i nt r oduced i n evi dence. "   St at e v.  

Bel l ,  62 Wi s.  2d 534,  540,  215 N. W. 2d 535 ( 1974) .   I n Guy,  we 

pr oceeded wi t h t he anal ysi s  by set t i ng f or t h t he t hr ee 

condi t i ons t hat  must  be met  i n or der  f or  t he pl ai n v i ew doct r i ne 

t o appl y:  

( 1)  t he evi dence must  be i n pl ai n v i ew;  ( 2)  t he 
of f i cer  must  have a pr i or  j ust i f i cat i on f or  bei ng i n 
t he posi t i on f r om whi ch she di scover s t he evi dence i n 
" pl ai n v i ew" ;  and ( 3)  t he ev i dence sei zed ' i n i t sel f  
or  i n i t sel f  wi t h f act s known t o t he of f i cer  at  t he 
t i me of  t he sei zur e,  [ must  pr ovi de]  pr obabl e cause t o 
bel i eve t her e i s  a connect i on bet ween t he evi dence and 
cr i mi nal  act i v i t y. '   

Guy,  172 Wi s.  2d at  101- 02 ( quot i ng St at e v.  Washi ngt on,  134 

Wi s. 2d 108,  121,  396 N. W. 2d 156 ( 1986) .  

¶24 I n t hi s case,  t he t r ooper  t est i f i ed t hat  af t er  he 

conduct ed " a shor t ,  cur sor y pat - down of  t he wai st  ar ea,  anywher e 
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wher e weapons ar e commonl y hi dden, "  he " r et ur ned t o t he vehi c l e 

and conduct ed a cur sor y f r i sk of  t he dr i ver ' s l unge ar ea under  

t he seat  and cent er  consol e ar ea. "   At  t hat  poi nt ,  he t est i f i ed,  

" I  f ound no weapons,  but  as soon as I  l ooked down I  obser ved a 

pi ece of  gr een pl ant  mat er i al  r i ght  under neat h t he asht r ay. "  

¶25 I n r esponse t o quest i ons,  t he t r ooper  c l ar i f i ed t hat  

by " under neat h, "  he di d not  mean t hat  t he pl ant  mat er i al  was 

obscur ed f r om vi ew and conf i r med t hat  " [ t ] her e was no 

mani pul at i on done of  anyt hi ng i n t he vehi c l e, "  and t hat  he coul d 

see t he pl ant  mat er i al  on t he car  f l oor  j ust  by " bendi ng over  

and l ooki ng i n t her e. "   When asked i f  t he pl ant  pi ece was " i n 

pl ai n v i ew wi t h t he f l ashl i ght , "  he answer ed,  " Yes. "   He al so 

st at ed t hat  he " coul d smel l  an odor  of  r aw mai j uana i n t he 

vehi c l e. "   He sei zed t he pi ece of  pl ant  mat er i al  and conduct ed a 

f i el d t est ,  whi ch i ndi cat ed t he pr esence of  THC.    

¶26 Appl y i ng t he t est  set  f or t h above,  we f i r st  addr ess 

whet her  t he cont r aband was i n pl ai n v i ew.   The evi dence i s t hat  

i t  was.   The t r ooper  t est i f i ed t hat  " as soon as [ he]  l ooked down 

[ he]  obser ved"  t he pl ant  st em.   Ther e was no cont r ar y t est i mony,  

and Buchanan concedes t hat  " [ t he t r ooper ]  di d not  need t o move 

anyt hi ng. "   Pet ' r  Br .  at  41.   We next  addr ess t he quest i on of  

whet her  t he t r ooper  had " a pr i or  j ust i f i cat i on f or  bei ng i n t he 

posi t i on f r om whi ch [ he]  di scover [ ed]  t he evi dence. "   We have 

al r eady r esol ved t hat  quest i on i n t he St at e' s f avor  above.   The 

f i nal  quest i on i s whet her  " f act s known t o t he of f i cer  at  t he 

t i me of  t he sei zur e [ pr ovi de]  pr obabl e cause t o bel i eve t her e i s 

a connect i on bet ween t he evi dence and cr i mi nal  act i v i t y. "   
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Buchanan ar gues,  on t hi s poi nt ,  t hat  " [ a]  gr een pl ant  st em al one 

i s i nsuf f i c i ent  t o gi ve an of f i cer  pr obabl e cause t o bel i eve 

t hat  cr i mi nal  wr ongdoi ng exi st ed t o j ust i f y sei z i ng t he obj ect . "   

Pet ' r  Br .  at  43.   The St at e r esponds t hat  t he t r ooper  had 

suf f i c i ent  exper i ence t o i dent i f y t he pl ant  mat er i al  as 

mar i j uana by i t s  appear ance and smel l ,  and t hat  i dent i f i cat i on 

pr ovi ded pr obabl e cause f or  hi m t o sei ze i t .   Ther e i s no 

evi dence i n t he r ecor d t hat  cont r adi ct s t hi s.   I n Guy,  we not ed 

t he r el evance of  t he of f i cer ' s pr i or  dr ug i nt er di ct i on 

exper i ence:   " Zar se had f ound dr ugs i n over  100 sear ches.  That  

exper i ence woul d hel p an of f i cer  know how dr ugs ar e st or ed and 

r ecogni ze t he f eel  of  a baggi e cont ai ni ng bi ndl es. "   Guy,  172 

Wi s.  2d at  102.   The t r ooper  i n t hi s case si mi l ar l y t est i f i ed 

t hat  he had been doi ng dr ug i nt er di ct i on pat r ol s s i nce he became 

a pol i ce of f i cer  about  f i ve year s ear l i er  and had made " pr obabl y 

over  a hundr ed dr ug ar r est s. "  

¶27 The r equi r ement s f or  t he appl i cat i on of  t he pl ai n v i ew 

doct r i ne ar e met  on t hese f act s.   I n t hi s not  uncommon set  of  

c i r cumst ances,  cont r aband was di scover ed i n t he cour se of  a 

val i d pr ot ect i ve sear ch,  but  under  t hese ci r cumst ances,  

suppr essi on i s not  r equi r ed.   As t he Uni t ed St at es Supr eme Cour t  

st at ed i n Mi chi gan v.  Long,  " I f ,  whi l e conduct i ng a l egi t i mat e 

Ter r y sear ch of  t he i nt er i or  of  t he aut omobi l e,  t he of f i cer  

shoul d .  .  .  di scover  cont r aband ot her  t han weapons,  he cl ear l y 

cannot  be r equi r ed t o i gnor e t he cont r aband,  and t he Four t h 

Amendment  does not  r equi r e i t s suppr essi on i n such 

ci r cumst ances. "   Long,  463 U. S.  at  1050.    
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I I I .   CONCLUSI ON 

¶28 We hol d t hat  under  t he t ot al i t y  of  t he c i r cumst ances 

i n t hi s case,  t he t r ooper ' s obser vat i on of  Buchanan' s f ur t i ve 

movement s and v i s i bl e ner vousness,  a r ecor d of  ar r est s f or  

v i ol ent  cr i mes,  and a dr ug del i ver y ar r est  t hat  had occur r ed 

near by a shor t  t i me bef or e t he st op const i t ut e " speci f i c  and 

ar t i cul abl e f act s whi ch,  t aken t oget her  wi t h t he r at i onal  

i nf er ences f r om t hose f act s" 14 cr eat e r easonabl e suspi c i on and 

j ust i f y a pr ot ect i ve sear ch f or  t he of f i cer ' s saf et y.   The 

pr ot ect i ve sear ch was t her ef or e j ust i f i ed.   The subsequent  

di scover y of  cont r aband was made i n t he cour se of  t he sear ch 

whi l e t he i t em was wi t hi n pl ai n v i ew;  because t her e was a basi s 

f or  a pr ot ect i ve sear ch,  t he t r ooper  had a r i ght  t o be i n a 

posi t i on t o v i ew i t .   The t r ooper ' s r ecogni t i on of  t he smel l  and 

appear ance of  t he mar i j uana,  t oget her  wi t h t he ot her  suspi c i ous 

c i r cumst ances,  pr ovi ded pr obabl e cause t o bel i eve t hat  i t  was 

cont r aband and t hat  he coul d val i dl y sei ze i t .   Ther e i s 

t her ef or e no basi s f or  suppr essi ng t he evi dence t hat  was 

obt ai ned as a r esul t  of  t hese act i ons.   We consequent l y af f i r m 

t he cour t  of  appeal s.  

By the Court.—Af f i r med.  

 

                                                 
14  Long,  463 U. S.  at  1049- 50.  
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